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banks. In Pennsylvania, the escheat act, which applied to "every 
. . . bank . . . organized or doing business under the laws of the 
commonwealth" was held not to include national banks; 29 but the 
court indicated that the legislature might, by appropriate wording, 
have included national banks. And the California view is squarely 
supported by the decision under the Oregon escheat act. 30 So, on 
this point too, the California decision seems to be in accord with 
the prevailing views. 

California, then, seems to be among the states which are leading 
in this movement towards taking from banks deposits which are 
unclaimed. Whether or not this particular statute will be upheld 
in the United States Supreme Court depends, probably, upon the 
sufficiency or insufficiency of the provisions for notice to the ab- 
sentees. 31 But, since the general principles upon which the legis- 
lation proceeds are well recognized as sound, 32 minor objections of 
this sort are really unimportant; for the state works on this prob- 
lem from two angles. If the attorney-general is unable to defend 
this statute successfully, the legislature, noting the particular defect 
commented upon, may amend it ; and the process may be continued 
until a satisfactory statute is established. Since the legislature 
seems to have determined to adopt the policy of this legislation, and 
since no broad, fundamental objection has been advanced, it seems 
inevitable that this statute, or perhaps some amended form thereof, 
will accomplish the escheat of unclaimed bank deposits to the state. 

R. V. 

Constitutional Law: Concurrent Power Under the 
Eighteenth Amendment — Although the eighteenth amendment 
has been a part of the Constitution of the United States for over 
two years, 1 great confusion exists as to the meaning of the words 
"concurrent power" in section two, in spite of the fact that they 
were considered by the Supreme Court of the United States in the 

29 Columbia Nat. Bank v. Powell (1919) 265 Pa. 85, 108 Atl. 445. 

30 State v. First Nat. Bank of Portland, supra, n. 22, at p. 557. 

31 It has been attacked chiefly upon this ground; counsel arguing, (1) 
that publication in a newspaper in Sacramento County is not reasonable 
notice to depositors in a bank situated elsewhere, and (2) that, since the 
legislation does not require a sufficient showing that personal service cannot 
be had, service by publication is not binding. 

32 The obligation of a bank to its depositor is property subject to the 
jurisdiction of the state. Blackstone v. Miller (1903) 188 U. S. 189, 23 Sup. 
Ct. Rep. 277, 47 L. Ed. 439. Jurisdiction of a res may be acquired by acts 
which are equivalent to a seizure. Cooper v. Reynolds (1869) 77 U. S. 308, 
317, 19 L. Ed. 931. Service by publication is sufficient in all actions which 
are substantially proceedings in rem. Pennoyer v. Neff (1877) 95 U. S. 714, 
727, 24 L. Ed. 565. See also n. 26, supra. For a statement of the essentials 
of "due process of law" in proceedings of this sort, see Lavin v. The 
Emigrant Industrial Savings Bank, supra, n. 19, at p. 666. 

1 The amendment was proposed to the legislature of the several states by 
the Sixty-fifth Congress, on the 19th of December, 1917, and was declared, 
in a proclamation by Acting Secretary of State, dated on 29th day of Janu- 
ary, 1919, to have been ratified by three-fourths of the states, and certified 
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National Prohibition Cases. 2 That decision, however, did not def- 
initely define the meaning but merely limited the possible interpre- 
tations by stating that the words did not mean joint power; that 
legislation by Congress need not be approved by the states ; and that 
the power should not be divided between Congress and the several 
states along lines which separate foreign and interstate commerce 
from intrastate affairs. 

Since this decision, many other courts have had occasion to con- 
sider the question. All the cases agree that, prior to the amend- 
ment, each state, under amendment ten, had exclusive control over 
the liquor question within its own jurisdiction; and that legislation 
by the states, whether passed before or after the amendment, fixing 
offenses and penalties is proper legislation under section two. The 
cases disagree, however, as to the source and amount of this power 
of the states to legislate. As to the source, one line of cases says 
that, by the amendment, the states ceded all their power to the Fed- 
eral government with a recession of a limited power to themselves ; a 
the other, that there was a surrendering by the states of the power 
to permit what section one prohibits, with no diminution of their 
power to enforce prohibition within their respective limits.* As to 
the amount of the power, the cases may be grouped as they support . 
(1) that the power of enforcement by legislation is given to both 
Congress and the states, but that the legislation of the former, as 
the supreme law of the land, will supersede any inconsistent state 
legislation; 5 or (2) that the power is given to each, the legislation 

as valid to all intents and purposes as a part of the Constitution of the 
United States. The first and second sections read: 

"1. After one year from ratification of this article the manufacture, sale, 
or transportation of intoxicating liquors within, the importation thereof into, 
or the exportation thereof from the United States and all territory subject 
to the jurisdiction thereof for beverage purposes is hereby prohibited. 

"2. The Congress and the several states shall have concurrent power to 
enforce this article by appropriate legislation." 

2 (1920) 253 U. S. 350, 64 L. Ed. 946, 40 Sup. Ct. Rep. 486. 

3 Commonwealth v. Nickerson (1920), 128 N. E. 273 (Mass.); Ex parte 
Ramsay (1920) 265 Fed. 950; State v. Fore (1920) 105 S. E. 334 (N. C.) ; 
United States v. Peterson (1920) 268 Fed. 864. 

* Jones v. Hicks (1920), 104 S. E. 771 (Ga.) ; State v. District Court 
(1920), 194 Pac. 308 (Mont.) ; Ex parte Crookshank (1920) 269 Fed. 980; 
Woods v. City of Seattle (1921) 270 Fed. 315; Meriwether v. State (1921). 
87 So. 411 (Miss.) ; State v. Ceriani (1921), 113 Atl. 316 (Conn.) ; State v. 
Hartley (1921), 106 S. E. 766 (S. C.) ; People v. Crook (1921), 188 N. Y. 
Supp. 291; In the Matter of Volpi (1921), 35 Cal. App. Dec. 453, 199 
Pac. 1090. 

The following cases, although holding prior state legislation proper 
legislation under section two, do not make it clear which view they sup- 
port; City of Shreveport v. Marx (1920) 148 La.—, 86 So. 602; Allen v. 
Commonwealth (1921), 105 S. E. 589 (Va.) ; Ex parte Gilmore (1921), 228 
S. W. 199 (Tex.) ; Ex parte Finegan (1921) 270 Fed. 665; State v. Turner 
(1921), 196 Pac. 638 (Wash.) ; People v. Commissioner of Correction (1921). 
188 N. Y. Supp. 46; Alexander v. State (1921), 230 S. W. 548 (Ark.) ; Hall 
v. Moran (1921), 89 So. 104 (Fla.). 

5 Ex parte Ramsay, supra, n. 3 ; Commonwealth v. Nickerson, supra, n. 3 ; 
United States v. Peterson, supra, n. 3; Ex parte Gilmore, supra, n. 4; State 
v. Ceriani, supra, n. 4; City of Shreveport v. Marx, supra, n. 4; State v 
Fore, supra, n. 3; People v. Crook, supra, n. 4. 
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of either Congress or of a state being of equal force with the other, 
the result being, that, in any one state, there may be two differing 
laws, one enforcible by Congress, the other by the state. 6 

In the case of Corse v. Marsh? the question was presented to the 
District Court of Appeal for the second district of California. The 
Volstead Act makes any place where intoxicating liquor is sold, 
manufactured, etc., a public nuisance 8 and allows suits to enjoin to 
be brought by the United States. 9 Such relief was sought in the 
Superior Court of San Diego County. The Appellate Court held 
that such suit could not be entertained until the state, by legisla- 
tion, had opened its courts to such action. In so holding, a con- 
struction had to be given to the words "concurrent power". The 
court dissented from all the previous cases in so far as they say 
that legislation fixing offenses and penalties is proper legislation 
under section two. The court's reasoning deserves attention. It is 
as follows : The second section did not give to the states power to 
declare what conduct shall constitute offenses against the state, for 
that power is the police power which they have always had and 
which was not given up on the passage of the eighteenth amend- 
ment. Then, by construing the late Chief Justice's concurring opin- 
ion in the National Prohibition Cases, it was found that offenses 
against the United States could be created only by Congress, be- 
cause the Federal government, "by appropriate legislation under the 
power to prohibit that is impliedly conferred upon it by the first 
section, can make the conduct of the accused an offense against 
its sovereignty". To give effect, then, to section two, it was nec- 
essary to hold that the only power the states have is to legislate 
to bring into play their administrative agencies, including the juris- 
diction of their courts, for the enforcement of laws enacted by Con- 
gress, and that until such legislation is made, the state courts are not 
open to the enforcement of acts such as the Volstead Act. 

Mr. Justice Craig dissents, pointing out that the words of section 
two are : "To enforce this article," and "this" means section one ; 
that the same power is given to Congress and the states and "if, 
therefore, the states may only enforce laws enacted by Congress, we 
have the impossible proposition that Congress may only enact laws 
under section two in aid of an act of Congress." Another telling 
argument is that the legislators understood that the second section 
enabled states to enforce section one, and that "those who drafted 
the amendment, to make doubly sure that no court would ever con- 



6 Jones v. Hicks, supra, n. 4; State v. District Court, supra, n. 4; Ex parte 
Crookshank, supra, n. 4; Meriwether v. State, supra, n. 4; Hall v. Moran, 
supra, n. 4. 

State v. Turner, supra, n. 4; Wood v. City of Seattle, supra, n. 4; In the 
Matter of Volpi, supra, n. 4, and Allen v. Commonwealth, supra, n. 4, all 
seem to support this view. 

7 (September 3, 1921) 36 Cal. App. Dec. 73. Hearing in the Supreme 
Court granted October 31, 1921. 

8 Section 21. 

9 Section 22. 
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strue it as depriving states of all police power against the liquor 
traffic, inserted this section (2) as an express authorization of the 
right of the state, which existed by implication, to enforce the eight- 
eenth amendment." In support of this argument of Mr. Justice 
Craig it might be pointed out that the majority opinion seems to run 
counter to the eighth conclusion of the National Prohibition Cases 
providing : "The words 'concurrent power' ... do not require that 
legislation thereunder by Congress, to be effective, [italics ours] 
shall be approved or sanctioned by the several states." Under the 
majority opinion, however, a provision of the Volstead Act is held 
to be of no effect in California until the state has sanctioned it by 
legislation. 

If, then, the conclusion of the court is erroneous, legislation by 
a state fixing offenses and penalties is proper legislation under sec- 
tion two. This makes necessary a consideration of the various 
viewpoints previously mentioned. As to the source, the better view 
seems to be that, in ratifying the amendment, the states gave up a 
portion of their power — the power to permit what section one pro- 
hibits — agreeing to use that retained exclusively for enforcement 
of the prohibition of section one. 10 

As to the amount of the power, the conflict is more real. As 
to the first proposition, namely, that Congressional action is su- 
preme, it may be said to be in line with the meaning of the words 
"concurrent power" as used by the courts in describing those pow- 
ers, which, although delegated to Congress, may be exercised by 
the states until Congress chooses to act, it being understood that, 
after Congress has acted, inconsistent state legislation is rendered 
ineffective." Opponents of this view point out that the reason 
"concurrent power" has been previously said to mean that Congres- 
sional action was supreme, was not because the powers of Congress 
were concurrent with those of states, but because their source, the 
Constitution and Laws of the United States, was made the supreme 
law of the land by Article VI of the Constitution. 12 A further argu- 
ment is that if supremacy of Congressional action had beeh intended, 
it would have been directly declared as in the thirteenth, fourteenth, 
and fifteenth amendments, and "concurrent" would not have been 
inserted. 13 

10 Cases snpra, n. 4. Congressional Record, Dec. 17, 1917, p. 243, shows 
this was the intention of the legislatois. 

11 Sturges v. Crowninshield (1819) 17 U. S. (4 Wheat.) 122, 4 L. Ed. 529; 
Houston v. Moore (1820) 5 Wheat. 1, 5 L. Ed. 19; Gibbons v. Ogden (1824> 
22 U. S. (9 Wheat.) 1, 6 L. Ed. 23; Cooley v. Board of Port Wardens (1851) 
53 U. S. (12 How.) 299, 13 L. Ed. 996; Cardwell v. American River Bridge 
Co. (1884) 113 U. S. 205, 28 L. Ed. 859, 5 Sup. Ct. Rep. 423; Bridge Co. v. 
Kentucky (1893) 154 U. S. 204, 38 L. Ed. 962, 14 Sup. Ct. Rep. 1087; Keeler 
v. United States (1908) 213 U. S. 139, 53 L. Ed. 720, 29 Sup. Ct. Rep. 474. 

12 Art. VI reads: "The Constitution and the Laws of the United States 
which shall be made in pursuance thereof . . shall be the Supreme Law of 
the Land." 

18 The thirteenth, fourteenth, and fifteenth amendments each provide that 
"Congress shall have power to enforce this article by appropriate legislation." 

When the eighteenth amendment left the Senate, it read as the above 
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The proponents of the second viewpoint, that the legislation of 
Congress and states is equal, look to the manner in which "con- 
current jurisdiction" has been used in the relationship between state 
and Federal courts in applying law in some state," and to the situ- 
ation where two adjoining states are given concurrent jurisdiction 
over a river forming a boundary between them. 15 The main con- 
tention, however, is based upon the fact that the Federal govern- 
ment is one of delegated powers. The states by section two con- 
ferred upon the Federal government a like power to prohibit as 
retained by themselves — a concurrent power to enforce the pro- 
hibition contained in section one. 16 

All these viewpoints, with the exception of that of the principal 
case under which the question could never arise, fail to decide 
whether a power over importation and exportation is given to the 
states. If, under section two, states can legislate to enforce section 
one providing that importation and exportation of liquor from the 
United States is prohibited, it would seem that a state might exer- 
cise such a power. Such a control, however, would be something 
which states never possessed as an element of their police power. 
Does this not suggest another possible interpretation ? Could it not 
be said that, by ratifying the eighteenth amendment, the states not 
only gave Congress a concurrent power to enforce section one, but 
granted to themselves, at the same time, a power over importation 
and exportation ? Such an interpretation runs counter to article one. 
section eight, clause three 17 of the Constitution, but there is nothing 
to prevent the sovereignty of the nation from amending the Con- 
stitution to give states equal power with Congress. It seems that 
the eighth conclusion of the National Prohibition Cases recognizes 
such an interpretation when the court says : "The words 'concurrent 
power' do not mean that the power to enforce is divided between 
Congress and the several states along the lines which separate or 
distinguish foreign and interstate commerce from intrastate affairs." 

From the foregoing, it is clear that a decision by the Supreme 
Court of the United States is needed to settle the various questions. 
As has been pointed out, the first question is whether legislation by 
the states fixing offenses and penalties is proper legislation under 

amendments. It was amended in the House to read as it does now. For a 
discussion see Mr. Justice McKenna's dissenting opinion in the National 
Prohibition Cases, supra, n. 2; 90 Cent. Law Jour. 397. 

"Swift v. Tyson (1842) 41 U. S. (16 Pet.) 1, 10 L. Ed. 865; Burgess v. 
Seligman (1882) 107 U. S. 20, 27 L. Ed. 359, 2 Sup. Ct. Rep. 10; Smith v 
Alabama (1887) 124 U. S. 465, 31 L. Ed. 508, 8 Sup. Ct. Rep. 564; Railroad 
Co. v. Lockwood (1873) 84 U. S. (17 Wall.) 357, 21 L. Ed. 627. 

"Arnold v. Shields (1837) 35 Ken, 18; Henderson Bridge Co. v. Hender- 
son City (1898) 173 U. S. 592, 43 L. Ed. 823. 19 Sup. Ct. Rep. 553; Wedding 
v. Meyler (1904) 192 U. S. 573, 48 L. Ed. 570, 24 Sup. Ct. Rep. 322; State v. 
Nielson (1908) 51 Ore. 588, 95 Pac. 720. 

18 State v. District Court, supra, n. 4; Jones v. Hicks, supra, n. 4; Appli- 
cation of Volpi, supra, n. 4; 34 Harvard Law Review, 317. 

17 "Congress shall have power to regulate Commerce with foreign na- 
tions, and among the several states, and with the Indian Tribes." 



COMMENT ON CASES 75 

the eighteenth amendment. If it is not, then the view of the prin- 
cipal case 18 is probably correct; if it is, then the question arises as 
to the source and amount of this power of the states to legislate. 
As to the source, the ratification of the amendment amounted either 
to a grant of a part of the police power to Congress, 19 or a grant 
of all power, with a re-grant of a limited power to the states; 20 as 
to the amount, the power of the states is either equal to 21 or less 
than 22 that of Congress. It is submitted that the better view is that 
legislation by the states is proper legislation ; that the states in rati- 
fying the amendment granted to Congress an equal power with 
themselves to enforce prohibition, and, at the same time and as a 
corollary, granted to themselves a power over importations and ex- 
portations of intoxicating liquors. 

L.L. T. 

Constitutional Law: Taxation: Constitutionality of 
Soldiers' Bonus Law — Statutes granting bonuses of one sort or 
another to the soldiers and sailors who served in the Great War have 
been passed in nineteen states 1 as well as in many of the foreign coun- 
tries. 2 The constitutionality of these various laws has in several 
instances been assailed, but always unsuccessfully until the recent 
decision of the New York Court of Appeals in the case of People v. 
Westchester County National Bank 3 in which it was held that the 
New York Bonus Act was violative of the state constitution. 

The New York Bonus Act was passed in 1920 4 and, as required 
by its terms, was submitted to the people and was approved by a 
decisive majority of nearly 800,000 votes. The act provides for 
the payment of ten dollars for each month of service to every per- 
son, male or female, who served in active duty in the military or 
naval service during the Great War and who at the time of enter- 
ing into such service was a resident of the state of New York. Pro- 
vision was made for the financing of the bonus by the issuance of 
bonds by the state. The law was held invalid on the ground that 
it gives the credit of the state to the soldiers and sailors, not to 
satisfy any obligation that the state owes them, but as a gratuity. 

The fundamental question here is one of taxation. An indi- 
vidual may do as he will with his money. The state may not. No 
principle of law is better established than that declaring that a tax 

18 Supra, n. 7. 

19 Supra, n. 4. 

20 Supra, n. 3. 

21 Supra, n. 6. 

22 Supra, n. 5. 

1 California, Connecticut, Maine, Massachusetts, Michigan, Minnesota, 
Montana, Nevada, New Hampshire, New Jersey, New York, North Dakota, 
Oregon, Rhode Island, South Dakota, Vermont, Washington, Wisconsin, and 
Wyoming. 

2 Italy, France, Great Britain, Canada and Australia. 

* (Aug. 31, 1921) 65 N. Y. L. Jour. No. 138, 231 N. Y. 465. 
♦N. Y. Laws, 1921, ch. 872, § 5. 



